I. INTRODUCTION
The efficiency of the common law generated discussion among legal economists quite early in the law and economics literature.
The controversial thesis was introduced by Judge Richard Posner in his seminal book, Economic Analysis of Law.' His main argument was that there is an implicit economic logic to the common law. In his view, the doctrines in common law provide a coherent and consistent system of incentives which induce efficient behavior, not merely in explicit markets, but in all social contexts (the so-called implicit markets).
For example, common law reduces transaction costs to favor market transactions when appropriate. 4 Quite naturally, Judge Posner recognizes that not all doctrines in common law are economically justifiable or even easy to understand from an economic perspective. 5 Economics does not offer a complete and exhaustive theory of the common law, but his view is that it offers a balanced and significant explanation. 6 Judge Posner's hypothesis can be traced back to the evolutionary theory of the common law suggested by Justice Holmes in the 1880s. Holmes's main argument was that the judicial responses to public policy, rather than some internal logic, drive development of the common law. According to him, the ability of the common law to adjust appropriately to external needs relied on the recruitment of the judiciary as representatives of the community. 9 Notably, Holmes's theory vehemently opposed the codification movement in the United States in those days. 10 Justice Holmes did not use an efficiency argument for the common law (and against codification)." Although developed in a different historical background, Judge Posner's understanding of the common law is not very different from the theory developed by Justice Holmes.
It is important to stress that the common law of Justice Holmes and Judge Posner reflects the Blackstonian definition. According to Sir William Still, Judge Posner's hypothesis of the efficiency of the common law begs for a more detailed explanation from the start. In particular, the hypothesis lacks a more explicit [and consistent] mechanism for explaining why the common law should be efficient.... [A] remarkable literature emerged as a consequence.
Legal economists proposed different [and ingenious] explanations that have been evolutionary models identifying the forces that have shaped the common law to generate efficient rules.
2 '
"[I]f the common law is evolutionarily efficient, we are left with no explanation for the important doctrinal differences across common law jurisdictions... .. 22 One of the many problems with the economic literature on this topic is the confusing use of "common law" to describe different legal features. Our definition is the standard one: "a body of general rules prescribing social conduct," originally enforced by the ordinary royal courts in England (as opposed to equity, local, or ecclesiastical courts), and characterized by the development of its own principles in actual legal controversies (through the use of judicial precedents), by the procedure of trial by jury, and by the doctrine of the supremacy of law (all agencies of government are subject to court review and compelled to follow legal procedure such as due process).
23

A. Development of the Common Law
The development of the common law in the thirteen colonies followed different paths that were not only distinct from the original English common law, but also between the colonies themselves. 24 Unlike in the English tradition, colonial law tended to be codified with the exception of Maryland. 25 Some of these colonial law codes departed significantly from the English common law, in particular in New England (Massachusetts most importantly) and Pennsylvania. 2 6 In other cases, such as Virginia and the Carolinas, English law was influential in adjudication, for example, but subsidiary to colonial law. 27 In a show of the general respect for self rule, appeals from colonial courts to the English Privy Council were generally not allowed and drastically discouraged. 2 8 Thus, it was not English common law, but these local departures that shaped the general reasoning and principles of American common law.
29
All the same, it is unquestionable that the English common law influenced and formed the American common law.
3 0 No doubt there were political and economic factors helping the convergence with English law. 31 But the very different realities faced by the colonies and the metropolis led to significant departures from the English common law in many fields of law, notably property (including inheritance, alienability, and trespass), contracts (including remedies and restitution), torts (from negligence rules to proximate causation), slavery laws, and family (marriage and divorce rules). 32 In fact, we could describe the early stages of American common law more accurately by recognizing the existence of thirteen different legal systems with different degrees of codification (quite significant in Massachusetts due to the Puritan distrust of lawyers).
English law was important more in the sense of providing a background and legal method than the elements of substantive law. The situation changed in the eighteenth century, when colonial courts became more English in nature. 35 The British developed more interventionist methods of governing the colonies, which resulted in a strengthening of the executive power. Although the British did not opt for a model of giving the courts in London jurisdiction over colonial courts, the role of the Privy Council was enhanced. 37 Colonial statute law was subject to review by the Privy 27 Id. at 54. 
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31 Id. at 878. 32 See id. at 873-921 (cataloging the differences between the English and American common law by subject).
3 FRIEDMAN, supra note 29. Many colonial statutes have not been studied by modem legal historians because they have disappeared. See, for example, the recent discovery of the Laws and Liberties of Massachusetts from 1648.
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Council. 38 A process of convergence in substance and style was imposed by the Privy Council. 39 Yet frequent delays and the permissive attitude of the Council (more political than truly judicial) undermined the possibility of full conformity of the colonial courts by the time of independence.40
Similar trends are found in other common law jurisdictions, such as Australia, Canada, New Zealand, and Ireland. 4 1 Their common law systems have been formed and shaped by the English common law. Yet local determinants and different historical events have effected important departures from the original law in significant areas. 
B. Local Determinants of the Common Law and Legal Origins
This Article assesses the efficiency of the common law hypothesis to detect the possible explanations for those main differences. If local determinants shape the common law differently, the literature needs to address these particularities that have been largely ignored.
The consequence is that there might be no single efficient outcome, thus undermining the "one-size-fits-all" theory of the legal origins literature. 43 Alternatively, it could be the case that the common law only converges to efficiency under some conditions that could be undermined by specific local determinants.
In a different paper, we have already criticized the one-size-fits-all theory proposed by the legal origins literature. 44 In that paper, we have provided a methodological critique of recent work by legal economists that emphasizes the superiority of the common law system over French civil law. We argued there that such an approach was based on a selected "cherry-picking" of legal doctrines and macro-generalizations that lack a serious theoretical framework.$ In that article, we articulated our skepticism concerning the 38 Id. 3s Id 40 Id 41 See HOGUE, supra note 23, at 235 (explaining that the common law is the root of the le al systems in all past British colonies).
See possibility of a sophisticated theory to sustain the superiority of the common law legal family. 46 This Article reinforces our skepticism. It seems clear that the common law adjusts to local determinants that vary across the world, therefore producing different doctrines and legal outcomes. This argument contributes by further casting doubt on the selected cherry-picking methodology of the legal origins literature and the corresponding macro-generalizations. If the common law of a certain field, such as property or contracts, produces significantly different doctrines depending on local determinants, it is unclear which cherry-picked doctrine is being used to distinguish the common law from other legal families. A light version of the one-size-fitsall theory could suggest that not all rules across common law jurisdictions are actually efficient. Rather, the legal origins literature proposes that the model for creating rules (but not the substantive laws) is the same across common jurisdictions and more efficient than alternative methods (even if the substantive rules may turn out to be very different looking). The problem with this version is, as we show, the indeterminacy of the outcome. The empirical analysis employed by the one-size-fits-all theory focuses on the rules and doctrines, not the mechanisms.
In our work, we look primarily to the area of torts because the differences across common law jurisdictions have been widely perceived to be relevant to determine economic efficiency (even if it is unclear that tort law in particular actually increases the efficiency of the law).
4 7 Quite importantly, we want to focus on asymmetric developments of the common law based on case law, rather than those imposed by statute law. For example, there are significant differences in the way common law jurisdictions treat class or group litigation. However, many of these differences are explained by statute law in the United States, 48 Property law is also a remarkable illustration in this context. 58 Created by courts, property rights are always conveyed as a result of an exchange among people. It is both important to determine who owns the right to control a certain resource or a specific good and to discover the ability of the owner to transmit or limit the use of the resource. The problem is common to movable as well as real estate property. In the latter case, given the costs and the use as collateral in modem economics, it is more relevant to identify the owner and to know the legal status of the property in order to protect purchasers. It is easy to understand that, in every legal system, a great part of the rules governing real estate property is intended to promote a reliable way to convey and exchange property. The main goal involves the protection of potential purchasers and their abilities to get loans. As it is well-known, real estate security and stability play a role of the utmost importance in economic growth.
The Torrens system of land registration was developed in the nineteenth century in Australia. It was later implemented in New Zealand, Western Canada, and other British possessions. 60 system of land recording has persisted.
6 ' The main difference between these two title systems is that registration generates a provisional priority for claims, whereas recording does not. 62 As a consequence, in the case of a valid claim by a third party, the current owner keeps the land under registration (the rightful claimant gets compensated by the public system of registration), whereas under recording the current owner loses the land (but usually receives compensation if an insurance mechanism is in place).
Recording and registration have been shaped by judge-made law, but the Torrens system was not introduced by the courts.
63 A similar analysis can be developed for adverse possession. The traditional common law approach to adverse possession has been changed by important legislation in the United Kingdom, 64 where significant differences are now observable.
65
C. The Role of Statute Law
One immediate explanation for observed differences across common law countries could be the asymmetric role of statute law. 66 Ken Ayotte eds., 2010); Garoupa & Ligtierre, supra note 17, at 312-13 ("The alleged superiority of the registration system is not immune to criticism. Registration helps property transactions, as well as the use of property as collateral, by reducing uncertainty. However, it is a more expensive and demanding system because the cost of purging titles is not negligible. Consequently, it could be that a more expensive system, such as registration, expels an important fraction of property from the public system. On the other hand, recording is a cheaper titling system, and therefore the fraction of property expelled from the public system is presumably lower. Clearly, there is a trade-off between the assurance of quality of titling in land and the expulsion of property from the public system. From a theoretical perspective, it is not clear which titling system is better for the enforcement of property rights."). preponderance varies. In that case, the potential inefficiencies could be possibly unrelated to the common law itself; in particular, if we take the view suggested by legal economists that statute law is intrinsically less efficient than judge-made law. 6 In fact, one of the main arguments for the superiority of judge-made law is that private interests are more likely to capture the legislature than the courts, although we think that such argument is debatable at the theoretical as well as at the empirical level.
68 From our perspective there is no systematic evidence that rent-seeking is more persistent with the legislature than with the courts, since demand and supply conditions are fundamentally different. 69 Moreover, courts and legislators have their own goals in terms of enhancing their influence, which complicates the potential effect of private interests in lawmaking. 70 However, we recognize that using statute law as the main source to explain differences across common law jurisdictions would be self-defeating in the eyes of those who believe in the efficiency hypothesis of the common law.
Our approach in this Article does not mean we reject the view held by other legal scholars that the interaction of judge-made law and statute law might actually improve rather than hurt convergence for efficiency. Most likely an appropriate mix of judicial precedent and statute rule should be the efficient outcome. (predicting common law jurisdictions, the obvious conclusion should be that the overall efficiency has been reduced considerably in recent times. 72 The argument that the efficiency of the common law is not really demand-side induced (i.e., through the incentives provided by litigation) but supply-side induced reinforces this drastic conclusion. According to this version, the historical competition between common law and equity courts was the driving force; once these courts were merged and a monopoly had been achieved, the efficiency forces had lost stimulus. 73 Still, for the purpose of clarifying our arguments, both in the theoretical discussion as well as in the examples we consider, we have intentionally excluded the role of statute law as far as we can. In other words, we focus primarily on doctrinal and rule diversity fostered by judge-made law.
D. Choice of Common Law Jurisdictions
Our discussion focuses on "pure" common law jurisdictions such as the United States (neglecting Louisiana for the purpose of the paper), Canada (excluding Quebec in our analysis), England and Wales, Ireland, Australia or New Zealand. The reason is to make sure the observed relevant differences are not induced by other elements of the legal system that prevail in "mixed" jurisdictions such as Israel or South Africa (by no means do we underplay the potential influence of Quebecois civil law in Canadian common law). See Rubin, supra note 21, at 23 (noting that the common law might have been more efficient in the past when the organization of interests was more costly, but not now). Also, these arguments face a serious challenge in areas such as antitrust law that might be statute law precisely because the traditional principle of fair trade in common law did not protect market competition and courts were excessively deferential to monopolies. , who argues that institutional structures that were able to produce more innovative legal rules tended to prevail in English law. However, he challenges the efficiency of the supply-side competition between these courts. He notes that there was a pro-plaintiff bias that generated certain (hardly efficient) rules given the way judges were paid. Important changes to judicial compensation and salaries corrected the pro-plaintiff bias in the nineteenth century. 74 See, e.g., Esin Oricti, [Vol. 40:307
At the same time, we prefer to frame our discussion in the context of those jurisdictions rather than the American states (as well as the Canadian provinces or the Australian states) because it seems more appropriate when having in mind the current mathematical models of the evolution of the common law. Clearly there are important variations in common law within the American states. At the same time, given that they belong to a political union and are subject to identical federal law as well as the jurisdiction of the U.S. Supreme Court, there is an inevitable contamination effect that shapes convergence. It seems to us that jurisdictions that are not part of the same political and institutional unit provide for a better testing of our predictions.
The following Part discusses the origins of the efficiency hypothesis of the common law and the relevant variables to explain differences across common law jurisdictions fostered by case law. In Part III, we discuss examples of legal doctrines and rules that seem to be addressed differently across the common law world. Part IV concludes the paper.
II. THE EFFICIENCY OF THE COMMON LAW HYPOTHESIS
If the common law is to be efficient, certainly there must be strong reasons to support such an assertion. One immediate explanation for the Posnerian hypothesis is that judges have a preference for efficiency. 75 If judges pursue efficiency as the goal of law, it is no surprise that the common law is efficient. However, this does not seem to be a persuasive argument. Why would judges care about efficiency rather than equality or other possible goals? Moreover, from an empirical perspective, we now have an extensive literature showing that ideology and other significant nonefficiency-oriented variables play a major role in explaining judicial behavior.
From a comparative perspective, the argument is also unpersuasive since there seems to be no strong reason for why American judges would care more or less about efficiency than Canadian or Australian judges.
A second possible explanation is that efficiency is promoted by the prevalence of precedent (more efficient rules are more likely to survive through a mechanism of precedent).n Another explanation relies on the incentives to bring cases and the role of court litigation (since inefficient rules are not welfare-maximizing).
Nevertheless, these two explanations require a particular mix of case litigation in order to derive an efficient outcome. In particular, variations concerning the prevalence of precedent (that traditionally was stronger in England than in America) and the mix of case litigation could explain differences across the common law world. However, it is unclear if such variations or differences indicate that the common law only achieves efficiency under some specific conditions.
In fact, the search for a more convincing setup for the efficiency of the common law hypothesis has sparked important academic work. This literature essentially looks at how litigation improves the law, or some specific legal doctrine, taking into consideration that only a self-selected number of cases is actually litigated.
The efficiency of the common law must be unequivocally related to the observation that litigation follows private interests.o Presumably it is true that bad rules are challenged more often than good rules, so naturally court intervention could improve the overall quality of the law. However, this line of reasoning is not without problematic shortcomings. It could be that the subset of cases that are actually litigated are not representative enough to trigger the necessary improvements, hence biasing evolution of legal rules against efficiency.
8 ' Furthermore, the emergence of efficiency in common law necessarily depends on a number of factors in the evolutionary mechanism, namely initial conditions, path dependence, and random shocks. More recent work has provided a more comprehensive analytical framework to show under which precise mathematical conditions the evolution of the common law tends toward efficiency. 83 For example, even if judges are ultimately efficiency-seeking, precedent and overruling must be balanced in an appropriate way. A judicial bias might distort the law in the short run but at the same time provide the mechanism to improve the law in the long run, depending on critical elements of the evolution of the common law. 84 The possibility of selective litigation driven by private interests (likely to be misaligned with social interests) just makes the whole process more complex; convergence to efficiency is still possible as long as the biases are not overwhelming to the point of hurting the likelihood that inefficient laws will be more often litigated. Naturally strong precedent could be socially valuable if judges are significantly biased.
If the Posnerian hypothesis is true, at least in the long run, rules that do not promote efficient results should be repealed in any common law jurisdiction. 86 Therefore, the central question is why common law jurisdictions have different doctrines in property, contracts, and torts. When common law jurisdictions have a different doctrine in a particular relevant area of the law there could be two possible interpretations. The first interpretation is that the evolution of the common law to efficiency generates multiple equilibria. Therefore, each common law jurisdiction is potentially efficient and there are multiple efficient doctrines depending on local determinants. The second interpretation is that there is one and only one 86 See Gennaioli & Shleifer, supra note 83, at 45 (referring to the Priest and Rubin theories "that disputes involving inefficient legal rules are more likely to be taken to court" and thus replaced "by better ones over time"). efficient equilibrium, and many common law jurisdictions simply fail to achieve it. We use the analytical models developed in the law and economics literature to identify the two possibilities and understand the implications.
Quite the contrary, these possibilities are not mutually exclusive. Hence, we conclude this Part by addressing the more realistic model which allows for the coexistence of both interpretations.
A. Multiple Efficient Equilibria
When the fundamentals of the model vary across jurisdictions, we could have multiple efficient equilibria. Each jurisdiction converges to an efficient doctrine and rule in the long run, but they are not the same because there are local conditions and aspects that vary significantly. 88 The process of convergence to an efficient and stable equilibrium is based on selective litigation. The selective litigation could be different across the common law world in response to local conditions and asymmetric shocks caused by local historical events. The circumstances under which an original rule or doctrine in common law is applied in different jurisdictions varies dramatically, since different sets of cases are litigated. As a consequence, the conditional probability that a given inefficient rule is challenged is not the same.
8 9 Therefore, the evolution of the common law follows different paths. Of necessity, the pattern of path dependence will be consistently diverse leading to distinctive, but equally efficient, equilibria. 90 Legal historians seem to perceive this effect in explaining the development of the English common law and the early American common law. Colonial law responded mainly to local problems and conditions faced by the European settlers, which were radically distinct from the realities of the English (and possibly the Irish) society. 9 1 However, relying on these differences that resulted in dissimilar selective litigation to explain significant variations across the American colonies, Canada, Australia and New Zealand seems less persuasive. 8 In particular, we focus on Gennaioli & Shlcifer, supra note 83; Miceli, supra note 85; Ponzetto & Fernandez, supra note 71; and Wagenheim, supra note 79. 88 Gennaioli & Shleifer, supra note 84, at 323-47. 8 See Miceli, supra note 85 (arguing that the rate of creation of inefficient rules depend upon the strength of governing precedent); Wagenheim, supra note 79. 90 See Roe, supra note 82, at 647-48 n. 11 (stating that in applying a path dependency model when there are multiple results, one outcome need not be better than the other because each could have been good enough, where the author uses a weak-path dependency to indicate multiple equilibria); Hathaway, supra note 82, at 634-35 (using the rule against perpetuities as an example of how the rule developed because of history and that its existence, while explainable, was not necessarily a unique equilibrium, indicating that given other circumstances an equally efficient alternative rule may have been possible).
91 FRIEDMAN, supra note 29.
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If there are multiple efficient equilibria due to distinctive selective litigation, the implications for the efficiency hypothesis of the common law are twofold. First, the one-size-fits-all approach taken by the legal origins literature is undermined. There is no single or unique common law as assumed by that literature, but a multiplicity of common law systems. The focus on a particular doctrine or rule is not very informative concerning the efficiency of legal arrangements, since the appropriate response varies across the common law jurisdictions. Second, under the efficiency hypothesis of the common law, when a particular jurisdiction adopts the common law approach as suggested by the legal origins literature, the "efficient" outcome is difficult to predict since particular local determinants might generate yet another completely new path.
92
Multiple efficient equilibria signal that the world is more complex than the approach taken by the legal origins literature. A mistaken focus on legal outcomes hides the interaction of different local determinants with dissimilar path dependencies. Under the current analytical models, the assessment of legal outcomes concerning efficiency cannot be disentangled from the varying selective litigation in each jurisdiction; certainly that has not been the approach taken by the legal origins literature.
B. Single Efficient Equilibrium
Another possibility is that there is a single efficient equilibrium. Immediately we recognize that some common law jurisdictions seem to develop the efficient doctrine or rule, whereas others do not. There are several possible explanations for why some common law jurisdictions fail to achieve efficiency.
One possible reason is that the distribution of relevant attributes of judicial preferences is not the same. 93 For example, the proportion of proplaintiff and pro-defendant judges varies, with the consequence that the number of pro-efficient rule judges is different, and in some cases insufficient to force convergence to efficiency. 94 Alternatively, the biases 92 See generally Hathaway, supra note 82, at 634-35 (in explaining how the rule of perpetuities exemplifies increasing path dependence, stating that despite being able to ascertain how the rule of perpetuities came into existence, the final outcome selecting that approach would have been difficult to predict in advance and that given another set of historical circumstances the rules governing inheritance could have developed differently). 93 See Gennaioli & Shleifer, supra note 84, at 316 (claiming that the optimal (efficient) legal rule should be unbiased and that unless all judges are unbiased (which they are not), jud e made law cannot achieve this outcome).
See Miceli, supra note 85, at 163 (assuming that precedent continues to be nonbinding, judges will decide cases that come before theme based solely on these preferences, meaning pro-plaintiff judges will uphold pro-plaintiff cases and overrule pro-defendant cases and vice versa).
favoring certain types of rules vary across the population of judges. In particular, more polarized judiciaries are less likely to achieve efficient doctrines and rules. 95 Efficiency requires a more unbiased judiciary and therefore more judicial polarization leads to significant social welfare losses.
9 6 At the same time, a varying degree of influence of special interest groups in judicial politics could contribute toward shaping behavior in different ways that preclude some particular institutional arrangements from converging to efficiency. 97 Moreover, the concern about the future evolution of the law measured by a specific discount factor (for example, how forward looking judges are) plays an important role in explaining efficiency. A judiciary too focused on the short run and less so on the long run is less likely to generate an efficient legal outcome.
98
There are good reasons to think that the distribution of relevant judicial attributes varies across common law jurisdictions, with the U.S. judiciary probably being distinct from other common law judiciary. 99 From the perspective of the current available models, these differences could be a byproduct of specific appointment mechanisms (that can polarize the judiciary or empower the influence of special interest groups), judicial tenure (including mandatory retirement), promotion and retention policies, or recruitment strategies (a wider or narrower pool of potential candidates to the judiciary that breeds different degrees of heterogeneity in the bench). The most interesting implication of these considerations is that most probably the U.S. is the jurisdiction with the least likely judiciary (within the common law jurisdictions) to promote efficient legal outcomes according to the mathematical models.
Another reason for why some common law jurisdictions fail to converge to efficiency is the role of precedent. If the cost of changing precedent is too low, judicial biases prevail and the legal outcome in the long run is unlikely to be efficient. 100 To put it differently, the judicial gains from getting closer to an efficient outcome are insufficient when it is easy to change 9 Gennaioli & Shleifer, supra note 84, at 311, 315. 96 Id. at 313. 9 See Ponzetto & Fernandez, supra note 71, at 398 (identifying that judges are subject to additional pressures like those from interest groups and as a result their decisions are more variable than legislation because they depend not only society-wide general and special interests but also the interests of the parties appearing before them in court). 98 Id. at 382 (claiming that in the long run the dynamic properties of judge-made law make it an average more efficient).
99 See RICHARD A. POSNER, LAW AND LEGAL THEORY IN THE UK AND USA (1996) (comparing and contrasting the divergent evolution of the common law in the U.K. and U.S.). 100 See Miceli, supra note 85, at 165 ("[T]he law will converge on the efficient rule (or diverge from it) more quickly as. . . the cost of abandoning precedent[ ] becomes small...."); Gennaioli & Shleifer, supra note 83, at 56 (arguing that if the initial legal precedent is precise, the subsequent legal rules become more, and not less, precise).
precedent.
0 ' Consequently the value of precedent plays an important role. Frequent defections from an established precedent undermine the process of converging to efficiency. In the context of the common law jurisdictions, there are important differences on how precedent is respected. U.S. judges seem to be more willing to change precedent than the English judiciary as a general observation (with particular reference to horizontal precedent).1 0 2
Again, if that is so, it seems likely that the American common law is less likely to achieve efficiency than the English common law.
There are important implications from a model with a single efficient equilibrium. The most immediate is that if doctrines and rules vary across the common law jurisdictions, only one is efficient and the remaining failed to achieve it. Given that the initial condition was presumably the same (English law) we can conclude that some judicial intervention helps efficiency but, under different conditions, judicial intervention is detrimental.
Another inference from this model is that the common law is efficient only under certain conditions. Not all common law jurisdictions satisfy those conditions, both in terms of judicial attributes and cost of changing precedent. A comparison across common law jurisdictions demands a focus on the local judiciary and the stickiness of precedent.
The consequences for the legal origins literature are quite obvious. A single efficient equilibrium supports the idea of a one-size-fits-all approach. However, the details are the conundrum in this context as what we have is the potential efficiency of a specific common law system. At the same time, there are clear prescriptions to improve the performance of each common law institutional arrangement, in terms of reforming the judiciary and the preponderance of precedent.
C. Putting Both Models Together
Combining the two possible models we have considered so far, we derive a more complex and realistic overview of the efficiency hypothesis of the common law. First, there is not a single efficient rule or doctrine, but a multiplicity of possible equilibria depending on selective litigation. Second, for each specific set of selective litigation, there is no guarantee that there will be convergence to efficiency, depending on judicial attributes and the preponderance of precedent. The most important consequence is that the identification of the efficiency of the common law is much more intricate and multifaceted than anticipated by the literature.
A mere comparison of how a specific predicament is addressed in each jurisdiction, as inspired by the legal origins literature, is not only insufficient but also likely to produce gross mistakes. The observation that each jurisdiction provides a different legal outcome says very little about efficiency due to the existence of multiple efficient solutions and because the variables that determine efficient outcomes vary. A proper analysis requires a clear understanding of local determinants, including judicial preferences, before we can jump to the conclusion that the common law is undoubtedly efficient.
The next section introduces relevant examples to illustrate the difficulties of the exercise. They show that once we depart from a general and undefined efficiency hypothesis of the common law into specific doctrines and rules, the analysis is complex, dense, and less clear than the legal origins literature portrays. They also illustrate situations where multiple equilibria are more likely and where a single efficient equilibrium is probable.
III. DISCUSSION OF EXAMPLES
We look at illustrative examples starting with tort law, generally speaking, then the particularities of defamation and professional responsibility, followed by cost rules in civil litigation (we argue this is a good candidate for multiple equilibria), and conclude with civil juries (the diversity in the use of civil juries seems to provide an excellent example of an inefficient equilibrium). These examples are not exhaustive or suggested to be representative. Our choice of tort and procedure is merely practical. The differences across common law jurisdictions on tort law and procedure are widely documented. At the same time, they easily relate to theoretical and empirical literature in law and economics that is helpful in assessing the plausibility of multiple efficient equilibria in the context of our discussion.
A. Tort Law
Tort law is one of the fields of law in which differences among common law jurisdictions are more acute and significant. Even though they have an identical origin in the old English common law, general theories on recovery and judgments have evolved in a different way in each and every jurisdiction. Clearly, all of them have in common the same foundational legal authorities. This is another important English case that established the last clear chance doctrine, the most commonly accepted modification of the contributory negligence rule. 06 Likewise, it is needless to point out the great influence of the English admiralty law in the general evolution of the common law of torts.
Although the old common law has influenced all jurisdictions, it has also grandfathered different and variable trends, especially regarding the compensation of personal injuries. 0 7 While some jurisdictions still apply the general doctrines in a very similar way to their original conception, others have established new doctrines based on punitive damages or even damages calculated by caps.ios More specifically, while Canada, Ireland, Australia, and-obviously-the United Kingdom have remained quite similar to the principles which inspired the function of tort law institutions in early English law; other jurisdictions, in particular New Zealand and the U.S., have experienced a deep transformation in the last decades.' 0 9
In the vast sectors of the U.S. law culture, tort law has come under fire in the last couple of years. alleged excessive amounts established in the context of punitive damages, have promoted a general sense that a reform of the tort system is needed."' Some U.S. jurisdictions have been named as "judicial hellholes" by the American Tort Reform Association,112 a movement that reports on spurious litigation in tort and promotes legal change in order to contain the increase of damages.
In New Zealand, almost all personal injury damages actions are now barred from reaching the courts. Since 1974, damages are decided by a government agency, the Accident Compensation Corporation, which promotes no-fault benefits for victims of accidents." The tasks of the agency have been expanded to include more areas of the law in the last decades. Its origins are linked to the damages due from labor accidents. Like in the vast majority of jurisdictions (both common law and civil law), damages are calculated on an objective basis previous to the claim being filed. For example, New Zealand is establishing objective criteria for medical malpractice claims.' 14 Damages are calculated by caps that standardize compensations and bar the discussion on damages and compensation in the courts of law." 5 New Zealand has embraced a pure compensation system that completely replaced the common law remedies for tort, an approach pursued by other jurisdictions for workers' compensation only.116 In fact, the Woodhouse Report, so called in honor of the president of the commission that launched the reform, began its discussion focused on the alternative ways to improve workers' and road accident victim's compensation schemes. At that point, the members of the commission realized that spreading the system for all personal injuries caused by accidents and criminal offenses would reduce administrative costs." 7 The most profound reform of the common law of torts began as a political decision, but did not find antagonism among the judiciary, and it has been fairly consensual in New Zealand.'
18
The abovementioned examples show how deep the differences are in tort law within the common law jurisdictions.119 As we have mentioned before, it is debatable that tort law evolves to efficiency. 12 0
The different trends followed in the common law jurisdictions make it even harder to talk about a common law of torts (since they are remarkably different by now) and which of them is more appropriate from an economic perspective. The creative developments in New Zealand make this jurisdiction a clear outlier at the moment.
Yet, from an economic perspective, there are significant advantages (legal certainty, reduction of litigation costs) and important disadvantages (inappropriate compensation, ossification of the law). It is unclear if the New Zealand reform is efficient inasmuch as the common law principles of tort law could be inefficient. In the following two subsections, we look at further examples in detail.
B. Defamation Law
Defamation is a tort concerned with the publication of false defamatory statements about another person that tend to injure a person's reputation by degrading them in the opinion of their neighbors or to make them ridiculous.12 1 Defamation can be divided into libel, in which publication is in a permanent form, and slander, which is oral publication.1 22 To find an action for publication, the offending matter must be published with a third party.1 23 117 Australia tried to enact a similar system. The proposal was, anyway, more comprehensive than the New Zealand system, since Australians aimed to cover the whole population from any personal injury. The proposal never reached the necessary parliamentary majority. For more references on the New Zealand reform and the Australian proposals, see JoHN G. FLEMING The reasoning was as follows: If public officials are allowed to recover damages for any false and defamatory statement, regardless of the level of care taken, then newspapers will be discouraged, or chilled, from printing stories on matters of public interest. To moderate this chilling effect, the Supreme Court imposed a standard of proof in libel cases involving public official plaintiffs which was much higher than that used in most state courts at the time.1 2 7
The United Kingdom followed a different approach. The Defamation Act 1952 restated and clarified the common law principles of defamation.1 28 A strict liability rule operates and damages are usually compensatory. In the particular case of libel, no damage to the plaintiff has to be proved. In slander, special damage must be proved except where the statement is an imputation of a criminal offense. 
134
The significant difference between the United States and the remaining common law jurisdictions is the more generous treatment of defendants in the United States. 135 Libel law deals with a clash of two important values: freedom of speech and freedom from defamation. The proper balance between these goals has been debated in economics. It is unclear if the American model is closer to efficiency than the traditional common law approach.1 3 6 Significant differences between the political system, the media industry, or the prevalence of corruption could suggest that the different approaches can be equally efficient depending on local needs.
C. Professional Responsibility
Under the traditional principles of the common law, lawyers acting as advocates have professional immunity and could not be sued for professional responsibility. The immunity for misconduct tort litigation was established in the eighteenth century. Although the scope and justification for the immunity have evolved in case law due to public policy considerations, it 140 The professional immunity was never recognized in Canada or in the United States. The main reasoning seems to be that there was no formal distinction between barrister and solicitor in these jurisdictions.
Although there are important differences in the structure of the legal profession in common law jurisdictions, they do not seem to be a persuasive argument to justify the different approaches from an efficiency perspective. It seems unlikely, from an economic perspective, that a no liability rule can be efficient. Therefore, not only does the traditional principle of immunity in common law seem unlikely to be efficient, but this also presents a case of inefficient persistence.
D. Cost Rules in Civil Litigation
The allocation of costs is critically important for civil litigation. In the United Kingdom, the so-called English rule largely prevails.141 The general rule is that the unsuccessful party will be ordered to pay the costs of the successful party. However, the award of costs at the conclusion of a case is at the discretion of the court. The discretion extends to whether the costs are payable by one party to another, the amount of those costs, and when they are to be paid. In deciding what order they need to make about costs, the court must give regard to all the circumstances including the conduct of the parties. 142 In Canada, a rule of shifting of costs in litigation by which the loser in a civil lawsuit must compensate the winner for a portion of the latter's legal costs is also applied. award of costs typically decreases over time as legal fees continue to rise. Yet, since the nature of the rule remains informal and discretionary, litigants cannot fully rely upon its application when deciding whether or not to litigate. The decision to award costs is made at the conclusion of the action, which means a plaintiff still risks a substantial loss if the claim is ultimately unsuccessful. "Both Australia and New Zealand follow the English civil rule ... unless the successful party has in some way behaved improperly in the course of the litigation."'
The same applies in Ireland where, as a general rule, the loser pays the costs.
14 5 The right to an order in these circumstances is not absolute, however, and the court can exercise its discretion based upon the facts of the particular case.1 4 6 In contrast, in the United States each side generally bears its own costs, the so-called American rule.
14 7 Notice that the English rule prevailed in the U.S. until the nineteenth century.1 48 The American rule was developed as lawyers gained the power to negotiate their contracts in a fairly unregulated framework. It became dominant by the 1850s.149 However, variants of a loser-pays-all rule still exist in federal civil procedure, namely Rule 68 of Federal Rules of Civil Procedure by which a party might have to reimburse the costs of the other party if the award is less than a rejected offer of settlement (a similar rule has been adopted in England and Wales after the Woolf reforms to civil procedure in 1996).15o In many cases, the court is allowed to order the losing side to pay the legal costs of the winner; however, this is often subject to the discretion of the judge.' 5 ' There is an extensive literature on the American versus English rule in civil litigation. There is no consensus in the theoretical literature concerning the overall effect of shifting litigation costs.1 52 The controversial topics include the extent to which shifting costs promote settlement,' It is clear that the English rule tends to prevail in common law jurisdictions. ' The United States deviated from the general trend in the nineteenth century.1 62 The evolution of the rules concerning cost allocation could be a good example of multiple equilibria where the final outcome is determined by local determinants. The different structure of the legal markets, the practice of contingency fees (largely confined to the United States until recently),' 63 and the needs posed by different rates of growing civil litigation could easily determine the appropriate use of different rules.
E. Civil Juries
Whereas the United States continues to use of civil juries, their use has drastically declined over the past decades in the U.K.,'6s Australia, 166New Zealand, 167 Canada, 168 and Ireland.
6
"Until the mid-nineteenth century, jury trial was the only form of trial in the common law courts, and until the early twentieth century, it continued to predominate for civil as well as criminal cases."o 7 0 The civil jury has largely disappeared in England and Wales, and the right to a jury in criminal cases has been significantly reduced as well.' 7 ' In the U.K. "[t]oday, less than one percent of civil trials are jury trials"; such trials are limited to cases of libel and slander, fraud, malicious prosecution, and false imprisonment as defined by the Supreme Court Act.1 72 However, even in these limited cases, the trial judge has the discretion to deny the right to a jury if the case is particularly complex."
3 In Ward v. James, the Court of Appeal held that a single judge should hear all personal injury litigation unless there were special considerations.1 7 4 In England and Wales, civil juries are most frequently used in defamation cases. The frequent large awards decided by juries have been a matter of controversy. In 1995, the Court of Appeal in John v. MGN Ltd. ruled to curb excessive jury awards by altering jury instructions. 175 The Defamation Act of 1996 further curtailed the role of juries in libel cases, establishing a summary procedure whereby judges, not juries, can dispose of libel claims up to E10,000. 176 The Court of Appeal has also issued guidelines on the directions given to juries assessing damages in cases of wrongful arrest and malicious prosecution brought against the police.1 77 Case law, reinforced by specific statute law, has essentially eliminated civil juries in the U.K. 78 In Australia, civil juries are still available in all of the states except South Australia, but are rarely used outside New South Wales and Victoria.1 79 Furthermore, trial by jury in Australian civil matters has substantially declined in the last decades.' 8 0 Today, Australian judges decide the large majority of civil cases.' 8 ' It is rare, particularly following recent legislative reforms to tort law, for a jury to decide a civil case.1 8 2
In Australian jurisdictions without legislative mandates abolishing juries in civil actions, legislation "tends to allow the parties to opt for trial by jury . . . but maintains the court's discretion to control that choice."' 8 3 " [T] he courts have discretion to order jury trials for certain types of lawsuits, such as defamation, fraud, false imprisonment, malicious prosecution, and motor vehicle accidents."' say that there is still a theoretical right to a jury trial in civil cases, but such right is rarely used in practice.' 9 5
As with other common law jurisdictions, civil juries exist on the periphery in Canada.1 9 6 In some Canadian jurisdictions the use of civil juries has been highly curtailed while in other jurisdictions it has been outright abolished.1 9 7 Canadian courts retain the right to interfere with the judgment of a jury once it has reached a verdict;' 98 however, judges usually show great deference to the jury's verdict.1 99 Juries are most often used in motor vehicle accident litigation and are frequently sought by institutional parties. 20 0 They are most prevalent in Ontario.
2 0 ' Courts most often strike civil juries if the factual issues of a case are unduly complex. 202 Additionally, the Supreme Court held in 1997 that judges have the discretion to determine whether to strike a civil jury if jurors can reasonably infer that a defendant was insured against a finding of liability.
0 3
It is clear that the U.S. has not followed the path of other common law 206 jurisdictions in eliminating or drastically reducing the use of civil juries. In fact, legal scholars have suggested the advantages of following the Australian or the English models in the United States.
2 07 The economic literature has considered the multiple implications of using civil juries, including legal certainty, the impact on awards, the development of procedural rules, and the potential additional litigation costs.
20 8 Both at the theoretical and at the empirical level, it is unclear if the use of civil juries is economically efficient. 209 More fundamentally, it is difficult to see how civil juries should be efficient in the United States but not in the other common law jurisdictions nowadays. It is clear that all common law jurisdictions initially had civil juries, and most have abandoned such institution because of legal costs and uncertainty. However, given the role of civil juries in the United States, it is unclear how the efficiency hypothesis could explain the different paths taken. It could be the case that the U.S. is behind the other jurisdictions in the evolutionary process, and so it is just a matter of time that civil juries are abolished in the United States. Such would be the most reasonable prediction under the efficiency hypothesis of the common law.
IV. CONCLUSIONS
This Article has discussed the efficiency hypothesis of the common law from the perspective of comparative law. We argue that the general treatment of this hypothesis by legal economists leaves unanswered many questions regarding the significant variations across the common law jurisdictions.
By making use of the mathematical models developed by legal economists to explain the efficiency hypothesis of the common law, we analyzed two different problems. First, there is not a single efficient rule or doctrine, but a multiplicity of possible equilibria depending on selective litigation. Second, for each specific set of selective litigation, there is no guarantee that there will be convergence to efficiency, depending on judicial attributes and the preponderance of precedent.
The identification of the efficiency of the common law is much more intricate and multifaceted than anticipated by the literature. A mere comparison of how a specific predicament is addressed in each jurisdiction, as inspired by the legal origins literature, is not only insufficient, but likely to produce gross mistakes. The observation that each jurisdiction provides a different legal outcome says very little about efficiency. First, there are multiple efficient legal solutions. Second, the variables that determine efficient outcomes vary significantly across the common law jurisdictions (England and Wales, U.S., Canada, Australia, New Zealand, and Ireland). A proper analysis requires a clear understanding of local determinants, including judicial preferences, before we can jump to the conclusion that the common law is undoubtedly efficient (or more precisely, which common law is undoubtedly efficient).
Our thesis has been illustrated with a detailed discussion of some relevant examples: tort law, defamation law, professional responsibility, allocation of costs in civil litigation, and civil juries. These examples are not exhaustive or suggested to be representative; they are merely good starting points for an important academic discussion. They show that once we depart from generalities into specific doctrines and rules, the analysis is complex, dense and less clear than the legal origins literature tends to portray.
